City of Indian Harbour Beach
Maintenance & Right of Way Use Agreement

This Agreement and a Notice of Commencement shall be recorded, at the expense of the applicant, in the Public Records of Brevard County. Proof of recording these documents shall be provided the City.

____________________________________________________________________________________
Name(s) of Owner(s)    (please print)
____________________________________________________________________________________
Property address      (please print)

The owner(s), and the City of Indian Harbour Beach, Florida hereinafter referred to as the City, enter into this agreement this______ day of _________, ________, in relation to the development and long-term maintenance of improvements to the City right of way adjacent to the aforementioned property address.

Whereas, the Building Permit authorizes for the construction of a brick paver driveway within the City right of way located adjacent to the aforementioned property address, by the Guarantors or their agent(s).                                                     

Whereas Owner(s), their successors, assigns, beneficiaries, and representatives agree to accept the long-term responsibility for maintaining the brick paver driveway within the City right of way located adjacent to the aforementioned property address.

Now, Therefore, in consideration of the above, and for other good and valuable consideration (the receipt and adequacy of which are hereby acknowledged) the parties hereby agree to the following terms:

1. Maintenance. Owner(s), their successors, assigns, beneficiaries, and representatives shall
be responsible for the proper maintenance, repair and/or replacement, and associated costs of all driveway paver features installed by them or their agent and located within the right of way located adjacent to the aforementioned property address, as permitted by the Building Permit and in accordance therewith, unless or until the City revokes the permission for the placement and maintenance of the pavers.   No such use of the right of way shall interfere with or impede traffic or create a traffic hazard. It is specifically agreed and understood that the use herein set forth shall be the only use consented to by the City, and that failure to comply with this provision shall be considered a material breach of this Agreement, whereupon the City shall be entitled to immediately terminate this Agreement and cause such improvements to be removed at the expense of the Owner(s). The Owner(s) shall make no unlawful, improper, immoral or offensive use of the premises, nor will the Owner(s) use the premises or allow use of the premises for any purposes other than that hereinabove set forth. Failure of the Owner(s) to comply with this provision shall be considered a material default under this Agreement and grounds for immediate termination.  The City or its agents may enter in and on the premises at any reasonable time for the purpose of inspecting such premises or performing other duties as are required by law or by the terms of this Agreement. Owner(s), their successors, assigns, beneficiaries, and representatives, at their own expense, agree to promptly remove any and all portions of paver features as may be requested by the City, in the City’s sole and absolute discretion.  The cost of removal shall be borne by the Owner(s) of the property.

2. Indemnity. Owner(s), their successors, assigns, beneficiaries, and representatives shall protect, defend, indemnify and hold the City and the City’s officials and employees, harmless from all claims, demands, causes of action or liability, resulting from injury to or death of persons or damage to or loss of property sustained on or about the subject right of way arising from installation and maintenance of the pavers. Owner(s), their successors, assigns, beneficiaries, and representatives shall, pay any legal expenses the City may incur in establishing that Owner(s), their successors, assigns, beneficiaries, and representatives are responsible under this section. 
3. Applicability. This agreement is a covenant running with the above described land, recorded in the Public Records of Brevard County, Florida and shall constitute notice to subsequent purchasers and bind all successors, assigns, beneficiaries, or representatives of Owner(s). Further, it is understood and agreed that the rights and privileges herein set out are granted only to the extent of the City’s right, title and interest in the subject right of way.

4. Damages. Property owner is responsible to ascertain the location of all existing utilities, both aerial and underground. Property owner shall bear the cost of any associated damages to utilities, or other damages in the affected area.

5. Sovereign Immunity. Nothing contained herein is intended, nor shall be, construed to waive the City of Indian Harbour Beach’s rights and immunities under the Florida constitution, common law, or Florida Statutes 768.28, as amended from time to time.

6. Venue. Venue for any action arising out of this Agreement shall be exclusively in Brevard County, Florida, and nowhere else.

7. Oral Agreements. This Maintenance and Right of Way Use Agreement constitutes the entire agreement with respect to the specific matters contained herein and supersedes all previous discussions, understandings, and agreements. Any amendments to or waivers of the provisions herein shall be made by the parties in writing. No other agreements, oral or otherwise, regarding the subject matter of this agreement shall be deemed to exist or to bind either party hereto.

8. Termination. This agreement shall remain in effect for as long as the described encroachment exists except that, the City may terminate the permit and this agreement at any time, and except for those matters herein authorizing immediate termination of this Agreement, with at least 15 days prior written notice to the address above, upon which event the City agrees to issue such termination in recordable form and deliver it to the Owner(s), their successors, assigns, beneficiaries, or representatives as applicable for their purposes.


Attest:                                                                         CITY OF INDIAN HARBOUR BEACH, FLORIDA
By: _________________________ (SEAL)             By: ____________________________
       Nikki Gold  (City Clerk)              		            John Coffey  (City Manager)



STATE OF FLORIDA
COUNTY OF BREVARD

The foregoing was acknowledged before me by means of ____ physical presence or ____ online notarization, this ____ day of _____________, ______by John Coffey, City Manager and Sue Frank, City Clerk, respectively of the City of Indian Harbour Beach.

(SEAL)                                                                             _______________________________
                                                                                          Notary Public
                                                                                          Printed Name:
                                                                                          My Commission Expires:
                       
                                                  Personally Known ____ or Produced Identification __________
                                                  Type of Identification Produced _________________________



______________________     ___________        
Owner signature                      Date  

______________________     ___________
Co-owner signature                 Date



STATE OF FLORIDA
COUNTY OF BREVARD
The foregoing was acknowledged before me by means of ____ physical presence or ____ online notarization, this ____ day of _____________, ______by _______________________________


(SEAL)                                                                           _______________________________
                                                                                          Notary Public
                                                                                          Printed Name:
                                                                                          My Commission Expires:

                       
                                                   Personally Known ____ or Produced Identification __________
                                                   Type of Identification Produced _________________________
